
The Maltings
11-15 Brayford Wharf East

Lincoln
LN5 7AY

DX 11008 LINCOLN
Tel 01522 512345

Fax 01522 321159

wilkinchapmanrollits.co.uk

 
 
 

AB/CEH/1077148/10 
 
8 October 2026 
 
 
 
 

 

Wilkin Chapman Rollits is a trading name of Wilkin Chapman LLP which is a limited liability partnership registered in England and Wales, registered number OC343261.  
A list of the names of members of the LLP is open to inspection at the registered office: Cartergate House, 26 Chantry Lane, Grimsby, DN31 2LJ.  
Authorised and regulated by the Solicitors Regulation Authority No. 509655. We do not accept service by email or fax. 

The Planning Inspectorate 

c/o Quadient  

69 Buckingham Avenue  

Slough 

SL1 4PN  

 
By Email Only: tweenbridge@planninginspectorate.gov.uk 

 
 
Dear Sirs,  

TWEEN SOLAR FARM – PROTECTIVE PROVISIONS FOR DRAINAGE AUTHORITIES  
 
I am instructed by the Doncaster East Internal Drainage Board and the Isle of Axholme and North 
Nottinghamshire Water Level Management Board (together the ‘Boards’). 
 
The Boards are grateful to the Examining Authority for considering this matter. Although the Boards and 
the Applicant have reached agreement on most of the Protective Provisions, two important points remain 
unresolved. The Boards invite the Examining Authority to prefer their proposed wording because, for the 
reasons set out below, the Applicant’s remaining wording would not provide an effective substitute for the 
statutory safeguards the Boards are being asked to relinquish. The remaining areas of dispute are: 
 

1. the use of “reasonable compensation” in place of indemnity wording; and 
2. paragraph 26(2) in its entirety. 

 
The Boards' proposed final wording is enclosed. 
 
The Boards are statutory drainage authorities, constituted respectively under the Doncaster East Internal 
Drainage Board Order 2012 and the Isle of Axholme and North Nottinghamshire Water Level Management 
Board Order 2011. The Protective Provisions are therefore necessary to protect their existing statutory 
position where statutory provisions are disapplied for the authorised development. 
 
The Boards recognise that the Protective Provisions must be considered in the context of the Order as a 
whole. The issue is whether the replacement safeguards are sufficiently clear and effective to enable the 
Boards responsibly to consent under section 150 of the Planning Act 2008 to the disapplication of section 
23 of the Land Drainage Act 1991. The Applicant’s proposed indemnity wording and paragraph 26(2) could 
leave the Boards exposed to financial loss arising from the authorised development. These are therefore 
substantive issues concerning the adequacy of the replacement protection, rather than matters of drafting 
preference. 
 
Indemnity 
 
The Boards submit that “reasonable compensation” is not an adequate substitute for a full indemnity. As 
public bodies, the Boards must act reasonably and within their statutory frameworks. They are not seeking 
to profit from the indemnity. 
 
Requiring the Boards to establish the reasonableness of each expense would create unnecessary 
uncertainty and scope for dispute. It would also place the Boards in a worse position by requiring them to 
expend limited public resources to recover costs that would otherwise be recoverable under the existing 
statutory protections being disapplied to facilitate a commercial development. 



 
 

 

 
The Boards also draw attention to the full indemnity afforded to the Environment Agency, which is their 
supervisory authority. There is no justification for affording the Boards lesser protection in these 
circumstances. A full indemnity would ensure consistent protection and avoid unnecessary disputes and 
expenditure of the Boards’ limited resources. 
 
Paragraph 26(2) 
 
The Boards submit that paragraph 26(2) (set out below) should not be included.  
 
(2) Nothing in sub-paragraph (1) shall impose any liability on the undertaker in respect of – 

(a) any damage or interruption to the extent that it is attributable to the negligent act, neglect or default of the 

drainage authorities, its offices, contractors or agents; and 

(b) indirect of consequential loss of any third party (including but not limited to loss of use, revenue, profit, contract, 

production, increased cost of working or business interruption) arising from any such damage or interruption, which 

is not reasonably foreseeable. 

 
Such a provision is unusual in agreements of this nature. Its effect is to transfer risk arising from the 
authorised development away from the commercial developer, which stands to profit from the 
development, and onto publicly funded statutory authorities which derive no commercial benefit from it. 
 
Again, we do not see any equivalent wording within Part 5 Schedule 14 relating to the Protective 
Provisions for the Environment Agency. 
 
The position should be straightforward: liabilities incurred by the Boards because of the authorised 
development should rest with the Applicant, not the Boards and, ultimately, the taxpayer. This is 
particularly important where the Boards’ existing statutory protections are being disapplied to facilitate the 
development. 
 
The Boards have engaged constructively with the Applicant throughout and have narrowed the dispute to 
these two matters. Their position is measured and confined to what is necessary to protect their statutory 
functions and public funds. They do not seek any enhanced protection, but simply an effective substitute 
for the statutory protections which the Applicant is asking to be disapplied for the benefit of the Project. 
 
For the avoidance of doubt, the identification of individual matters as “Agreed” in the Statement of 
Common Ground does not constitute agreement by the Boards to the disapplication of their statutory 
powers, protections, consent requirements or byelaws. Any agreement to such disapplication remains 
conditional upon the DCO containing Protective Provisions in the form sought by the Boards. For the 
reasons set out above, those Protective Provisions remain not agreed. 
 
In those circumstances, the Boards are not presently able to provide the consents required by section 150. 
There is, however, a clear route to resolution. If the Boards’ enclosed wording is incorporated into the 
Protective Provisions, the Boards will be able to provide their consents and will have no further objections 
in respect of the Project. 
 
The Boards therefore invite the Examining Authority to prefer their proposed wording on the two 
outstanding points. This would appropriately protect the Boards’ statutory functions and public funds, while 
allowing the remaining section 150 issue to be resolved. 
 



 
 

 

PART 3 

 

FOR THE PROTECTION OF THE DRAINAGE AUTHORITIES 

 

17. The provisions of this Part have effect for the protection of a drainage authority unless 

otherwise agreed in writing between undertaker and the drainage authority. 

 

18. In this Part— 

“commence” has the same meaning as in article 2 (interpretation) of this Order and 

commencement shall be construed to have the same meaning; 

“construction” includes execution, placing, altering, replacing, relaying and removal; and 

“construct” and “constructed” must be construed accordingly; 

“drainage authority” means the drainage board concerned within the meaning of section 23 of 

the Land Drainage Act 1991(a); 

“drainage work” means any watercourse including any land that provides or is expected to 

provide flood storage capacity for any watercourse and any bank, wall, embankment or other 

structure, or any appliance, constructed or used for land drainage, flood defence, sea defence or 

tidal monitoring excluding the existing flood defence; 

“ordinary watercourse” has the meaning given in the Land Drainage Act 1991(b); 

“plans” includes sections, drawings, specifications and method statements; 

“specified work” means so much of any work or operation authorised by this Order as is in, on, 

under, over or within 16 metres of a drainage work or is otherwise likely to— 

(a) affect any drainage work or the volumetric rate of flow of water in or flowing to or from any drainage 

work; 

(b) affect the flow, purity, or quality of water in any watercourse; or 

(c) affect the conservation, distribution or use of water resources. 

 

19.— (1) Before beginning to construct any specified work, the undertaker must submit to the drainage 

authority plans of the specified work and such further particulars available to it as the drainage authority may 

within 56 days of the submission of the plans reasonably require. 

(2) Any such specified work must not be constructed except in accordance with such plans as may be approved 

in writing by the drainage authority or determined under sub-paragraph (1). 

(3) Any approval of the drainage authority required under this paragraph— 

(a) must not be unreasonably withheld or delayed; 

(b) is deemed to have been given if it is neither given nor refused within 2 months of the submission of the 

plans for approval (or submission of further particulars if required by the drainage authority under sub-

paragraph (1)) or, in the case of a refusal, if it is not accompanied by a statement of the grounds of refusal; and 

(c) may be given subject to such reasonable requirements as the drainage authority may make for the protection 

of any drainage work or for the prevention of flooding or pollution or discharge of environmental functions set 

out in Section 61A of the Land Drainage Act 1991. 

 

20. Without limiting paragraph 19, the requirements which the drainage authority may make under that 

paragraph includes conditions requiring the undertaker at its own expense to construct such protective works, 

whether temporary or permanent, during the construction of the specified work (including the provision of flood 

banks, walls or embankments or other new works and the strengthening, repair or renewal of existing banks, 

walls or embankments) as are reasonably necessary— 

(a) to safeguard any drainage work against damage; or 

(b) to secure that its efficiency of any drainage work  for flood defence purposes and land drainage purposes is 

not impaired and that the risk of flooding is not otherwise increased. by reason of any specified work. 

 

21.— (1) Subject to sub-paragraph (2), any specified work, and all protective works required by the drainage 

authority under paragraph 20, must be constructed— 

(a) without unreasonable delay in accordance with the plans approved or deemed to have been approved or 

settled under this Part; and 



 
 

 

(b) to the reasonable satisfaction of the drainage authority, and an officer of the drainage authority is entitled to 

watch and inspect the construction of such works. 

(2) The undertaker must give to the drainage authority— 

(a) not less than 14 days’ notice in writing of its intention to commence construction of any specified work; and 

(b) notice in writing of its completion not later than 7 days after the date on which it is brought into use. 

(3) If the drainage authority reasonably requires, the undertaker must construct all or part of the 

protective works so that they are in place before the construction of the specified work. 

(4) If any part of a specified work or any protective work required by the drainage authority is constructed 

otherwise than in accordance with the requirements of this Part, the drainage authority may by notice in writing 

require the undertaker at the undertaker’s expense to comply with the requirements of this Part or (if the 

undertaker so elects and the drainage authority in writing consents, such consent not to be unreasonably 

withheld or delayed) to remove, alter or pull down the work and, where removal is required, to restore the site 

to its former condition to such extent and within such limits as the drainage authority reasonably requires. 

(5) Subject to sub-paragraph (6), if within a reasonable period, being not less than 28 days from the date when a 

notice under sub-paragraph (4) is served on the undertaker, the undertaker has failed to begin taking steps to 

comply with the requirements of the notice and subsequently to make reasonably expeditious progress towards 

their implementation, the drainage authority may execute the works specified in the notice, and any expenditure 

incurred by it in so doing is recoverable from the undertaker. 

(6) In the event of any dispute as to whether sub-paragraph (4) is properly applicable to any work in respect of 

which notice has been served under that sub-paragraph, or as to the reasonableness of any requirement of such a 

notice, the drainage authority must not except in emergency exercise the powers conferred by sub-paragraph (4) 

until the dispute has been finally determined. 

 

22.— (1) Subject to sub-paragraph (5) the undertaker must from the commencement of the construction of any 

specified work maintain in good repair and condition and free from obstruction any drainage work that is 

situated within the limits of deviation on land held by the undertaker for the purposes of or in connection with 

the specified work, whether or not the drainage work is constructed under the powers conferred by this Order or 

is already in existence. 

(2) If any drainage work that the undertaker is liable to maintain is not maintained to the reasonable satisfaction 

of the drainage authority, the drainage authority may by notice in writing require the undertaker to repair and 

restore the work, or any part of such work, or (if the undertaker so elects and the drainage authority in writing 

consents, such consent not to be unreasonably withheld or delayed), to remove the work and restore the site to 

its former condition, to such extent and within such limits as the drainage authority reasonably requires. 

(3) If, within a reasonable period being not less than 28 days beginning with the date on which a notice in 

respect of any drainage work is served under sub-paragraph (2) on the undertaker, the undertaker has failed to 

begin taking steps to comply with the reasonable requirements of the notice and has not subsequently made 

reasonably expeditious progress towards their implementation, the drainage authority may do what is necessary 

for such compliance and may recover any expenditure reasonably incurred by it in so doing from the 

undertaker. 

(4) In the event of any dispute as to the reasonableness of any requirement of a notice served under sub-

paragraph (2), the drainage authority must not except in a case of emergency exercise the powers conferred by 

sub-paragraph (3) until the dispute has been finally determined. 

(5) This paragraph does not apply to— 

(a) drainage works that are vested in the drainage authority or that the drainage authority or another person is 

liable to maintain and is not prevented by this Order from so doing; and 

(b) any obstruction of a drainage work for the purpose of a work or operation authorised by this Order and 

carried out in accordance with the provisions of this Part. 

 

23. If by reason of the construction of any specified work or of the failure of any such work the efficiency of 

any drainage work for flood defence purposes is impaired, or the drainage work is otherwise damaged, the 

impairment or damage must be made good by the undertaker as soon as reasonably practicable to the reasonable 

satisfaction of the drainage authority and, if the undertaker fails to do so, the drainage authority may make good 

the impairment or damage and recover from the undertaker the expense 

reasonably incurred by it in doing so. 

 



 
 

 

24. If by reason of construction of the specified works the drainage authority’s access to land drainage 

infrastructure, flood defences or equipment maintained for flood defence purposes is materially obstructed, the 

undertaker must provide such alternative means of access that will allow the drainage authority to maintain the 

land drainage infrastructure, flood defence or use the equipment no less effectively than was possible before the 

obstruction within 24 hours of or as soon as reasonably practicable after the undertaker becoming aware of such 

obstruction. 

 

25. The undertaker must indemnify the drainage authority in respect of all costs, charges and expenses that the 

drainage authority may reasonably incur, have to pay or may sustain— 

(a) in the examination or approval of plans under this Part; 

(b) in inspecting the construction of any specified work or any protective works required by the drainage 

authority under this Part; and 

(c) in carrying out of any surveys or tests by the drainage authority that are reasonably required 

in connection with the construction of the specified work. 

 

26. (1) Without limiting the other provisions of this Part, the undertaker must indemnify the drainage authority 

in respect of all claims, demands, proceedings, costs, damages, expenses or loss that may be made or taken 

against, recovered from or incurred by, the drainage authority by reason of— 

(a) any damage to any drainage work so as to impair its efficiency for the purposes of flood 

defence; 

(b) any raising or lowering of the water table in land adjoining the authorised development or any sewers, 

drains and watercourses; or 

(c) any flooding or increased flooding of any such land, that is caused by the construction of any specified work 

or any act or omission of the undertaker, its contractors, agents or employees whilst engaged on the work. 

(2) The drainage authority must give to the undertaker reasonable notice of any such claim or demand, and no 

settlement or compromise may be made without the agreement of the undertaker 

(such agreement not to be unreasonably withheld or delayed). 

(3) The fact that any work or thing has been executed or done by the undertaker in accordance with a plan 

approved or deemed to be approved by the drainage authority, or to its satisfaction, or in accordance with any 

directions or award of an arbitrator, does not relieve the undertaker from any liability under this Part. 

(4) Any dispute between the undertaker and the drainage authority under this Part, if the parties 

agree, must be determined by arbitration under article 44 (arbitration). 

 





